Introduction
This chapter considers the international tax issues arising in designing a capital gains tax (CGT). In other words, what are the key considerations of a CGT regime, in domestic and international law, particularly from the perspective of the taxation of gains relating to cross-border transactions?
This discussion looks at two broad areas in respect of CGT design issues in respect of the taxation of non-residents. The first area relates to the domestic design of the tax and focuses on whether a CGT should apply to all assets held by non-residents, or alternatively to some limited subset of those assets (including the possibility of it not applying at all).
The second area is how double tax agreements (DTAs) interact or change domestic CGT taxing rights. This area is intricately connected with the first issue because pre-existing and previously negotiated positions in a DTA network can influence domestic design decisions. DTAs limit the taxing rights of contracting states primarily to avoid or reduce double taxation. This normally occurs by relieving taxation in the source state. DTAs therefore change or alter domestic taxing rights. 1 This may involve an allocation of taxing rights from one jurisdiction to another by excluding the application of domestic tax law. 2 If domestic law purports to tax certain capital gains which are exempt from tax under a DTA then problems can arise.
In addition to the DTA network potentially influencing the scope of the taxation of capital gains, the following questions arise: How does an existing tax treaty network apply to a newly 1 Vogel/Rust, in Reimer & Rust (eds), Klaus Vogel on Double Taxation Conventions, 4 th edn (2015), Introduction at m.no 30, (page 23). 2 Probably the most common example of this is the non-taxation of business profits in the source jurisdiction where the residence based enterprise does not carry on business in the source jurisdiction through a permanent establishment situated there. In the context of capital gains relief of double taxation under the DTA may occur through the non-taxation of a capital gain which has a source in one jurisdiction with the taxing rights being allocated to the residence jurisdiction.
introduced CGT? How do DTAs entered into prior to the introduction of a CGT apply to determine and allocate taxing rights? What are the current settings for allocating taxing rights within an existing DTA network? Should a country retain domestic taxing rights over both land and movable property gains sourced in its jurisdiction? In particular, what should a country's policy be in respect of determining how to tax gains made on movable property? Should a country opt for the retention of source based taxing rights in respect of movable property situated within its jurisdiction, 3 or adhere to the OECD Model Tax Convention on Income and Capital (OECD Model) which gives away these source based taxing rights in return for enhanced residence taxing rights? 4 Within any DTA network there exists a series of more detailed DTA related technical issues which relate to the scope of Article 13. For example, how does Article 13 relate to the taxation of land which is held as the inventory of a business taxpayer? Expressed another way if an enterprise sells land which is part of its trading stock should this be treated as business profits under Article 7 or as income under Article 13?
The questions above require consideration prior to determining how non-residents will be subject to a CGT. The approach taken in this chapter is to initially consider the issues in a wider context having regard to the OECD Model, and then in a more detailed way to consider the impact and consequences of introducing a CGT using New Zealand, as an example. As it happens, New
Zealand is a particularly instructive case because (a) it is a member of the OECD, (b) it does not have a comprehensive CGT (that is, a tax on capital gains as such), but it does treat various classes of capital gains as ordinary income and taxes them accordingly, and (c) it has a network of DTAs that is fairly typical except that the inconsistency in the articles dealing with capital gains (generally Article 13, as in the OECD Model) provides a basis for examining the variety of difficulties that might arise.
The expectation is that the reader from any country will need to consider this broader picture before 3 In Article 13 (5) of the OECD Model Tax Convention on Income and Capital: Condensed Version (9th ed, Paris, 15 July 2014). 4 They are enhanced residency based taxing rights because they are, on the basis of reciprocal tax treatment, likely to increase residence taxation due to the non-taxation of foreign sourced capital gains.
More often CGT regimes focus, in the case of non-residents, only on particular classes of assets situated within the jurisdiction. The 2006 tax changes to the Australian CGT regime narrowed the expansive of range of assets referred to above upon which a non-resident would be liable to
Australian CGT. The current CGT regime now includes Australian land and business assets of a nonresident's Australian based permanent establishment. Other regimes which focus on selected assets, usually land and shares in a company which owns land, include the United States, 7 and South Africa. 8 Sometimes CGT does not apply at all to non-residents. This was generally the position in the United Kingdom prior to April 2015. There were some exceptions to this policy, for instance recent UK residency and short-term non-residency status may make a recently migrated individual still subject to UK CGT. Assets held as part of a business in the UK continue to be subject to CGT.
However, in an Autumn Statement 2013 the UK government announced proposals to introduce a CGT on gains made by non-residents disposing of UK residential property with respect to dispositions made after April 2015 (and in respect of gains arising from that date). 
Arguments in favour of a CGT imposed on a comprehensive basis

Revenue and retention of source taxing rights
It seems a reasonable assumption that the more comprehensive a CGT is, the more revenue it will raise. As indicated above, many countries decide to impose CGT on non-residents on a different asset base which is normally less comprehensive than that imposed on residents (for 7 According to Publication 519 (2013), U.S. Tax Guide for Aliens, US aliens (non-US residents) are subject to US tax only in respect of US sourced income which would include any gain on the sale of real property. The US, however, regards non-residents who derive capital gains on the sale of personal property situated in the US as non-residents deriving foreign sourced gains and these are not subject to US tax. The IRS website reads:
'Gain or loss from the sale or exchange of personal property generally has its source in the United States if the alien has a tax home in the United States. The key factor in determining if an individual is a U.S. resident for purposes of the sourcing of capital gains is whether the alien's "tax home" has shifted to the United States. If an alien does not have a tax home in the United States, then the alien's U.S. source capital gains would be treated as foreign-source and thus nontaxable.'
example excluding shares in companies that do not invest in land). Some countries have different investment asset profiles than others in the sense that there may be greater investment in land rather than financial assets. Because of these two factors the extent to which certain assets are held by non-residents is significant in designing a tax that will raise revenue.
Take the situation in New Zealand as an example of a country which is a net capital importer. 10 The fiscal revenue raising implications of introducing a CGT seem to be very hard to quantify and part of the reason for this is that part of the tax base which is owned by non-residents.
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Outside of land and assets owned by a foreign controlled permanent establishment the major New 11 An example of how difficult it is to estimate revenue from is found in the various debates about introducing a CGT in New Zealand. The Treasury and New Zealand and Inland Revenue in their Background paper for Session 3 of the Victoria University of Wellington Tax Working Group entitled The Taxation of Capital Gains suggest a figure of $4.5 billion on an accrual basis excluding the family home, whilst on a realised basis it appears the figure is closer to $1.5 billion (again drawn from this report). Clearly such figures are somewhat nonsensical until the details of the tax are released and would also be very dependent on economic activity. 12 reason for looking carefully at this is the growing awareness that emphasis on residence-based taxation, particularly of business profits earned through foreign direct investment, leads to "double non-taxation".
14 Rather prophetically, given recent OECD and G20 initiatives, Alex Easson as long ago as 1996 expressed concerns on this matter in reflecting on the difficulties associated with taxing international mobile capital: 'In reality, the choice may be between source country taxation and no taxation at all.' 15 Furthermore, Eassen noted that in many OECD countries, the majority of shares of listed companies are held by tax exempt entities such as pension funds or financial institutions that might be subject to special tax regimes (offering limited or no taxation).
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That said, for reasons discussed shortly, many countries do not tax non-residents on gains made on the sale of personal property, and in particular shares in resident companies, where the income or gain could be said to have a source in their jurisdiction. This means that a country with a residence based tax system will maximise its revenue from a CGT on foreign shares owned by residents (outbound investment rather than inbound investment), 17 but such an allocation of taxing rights is usually an obligation imposed under a DTA and not as a matter of domestic law policy. 
Equality between residents and non-residents
As previously indicated the 2006 tax changes to the Australian CGT regime narrowed the range of assets on which a non-resident would be liable to Australian CGT. These taxable assets are now Australian land, and those business assets of a non-resident's Australian based permanent establishment.
14 Currently the major focus of the OECD in its Base Erosion Australian CGT previously applied to non-residents on a much more comprehensive basis which involved the disposal of assets that had the "necessary connection with Australia". With respect to non-residents, by limiting the range of assets that a CGT applies to, it is possible to see this as inequitable and potentially unfair when contrasted with the taxation of 19 It is worth noting that the non-discrimination in the Model Convention (Article 24) requires consideration on this matter. A discrimination made on the basis of residency rather than nationality does not offend Article 24 (1) and provided CGT applies to a permanent establishment in the same or a similar way that it applies to a company resident in the source country then Article 24 (3) should not be able to be invoked. 20 The more likely allegation is that residents are favoured in comparison to non-residents, particularly in the areas of thin capitalisation, the ability to utilise imputation credits, and the ability to use foreign tax credits. 21 Australia's current broad foreign resident CGT tax base". 22 The associated benefits in this reform were seen as greater certainty and generally lower compliance costs for investors.
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The approach taken in Australia was supported by work performed in the OECD. This suggested that "there is a growing consensus that taxation matters for FDI, but the extent to which it does so has been subject to debate, and different studies produce varying tax elasticities of FDI".
24
This working paper suggested, however, that focusing only on taxation in home and host countries and omitting broader policies, labour and product markets settings, could lead to a serious overestimation of the relevance of the tax policies.
The evidence to suggest that the absence of CGT on certain asset classes is important to attract foreign investment is not conclusive. In fact some studies suggest it is not an important consideration. countries also usually extend the definition of "taxable" property to include the shares of companies where a specified percentage (usually more than 50 per cent of the fair market value) of the share is attributable to real or immovable property, or natural resources, situated in that jurisdiction.
The practicalities of tax administration
There is a real challenge for tax administrations to discover the presence of a taxable gain in circumstances where the non-resident vendor has not returned it. A share register can disclose the residence of a shareholder with respect to a direct share disposal but it is much more difficult to identify an indirect sale (where the disposal takes place at a holding company level). In addition to identification of the presence of the gain it is similarly hard to enforce the payment of the tax in an indirect sale situation when the vendors are located in another jurisdiction and the assets (including settlement proceeds) are all offshore.
Current DTA obligations
One of the important issues in this debate of how comprehensively CGT regimes apply to categories of assets is the extent to which a country has existing DTA arrangements which already 26 The UK government introduced a CGT on gains made by non-residents disposing of UK residential property after 5 April 2015. 27 provide for the allocation of taxing rights. Let us assume that a country's current DTAs apply to a newly introduced CGT. 30 Equally, a country may decide to change key features of an existing CGT regime. Unless the country decides to embark on a complete renegotiation of its DTA network, then existing DTAs already allocate some of the country's taxing rights. In order to discuss this it is necessary to explain the position generally under the OECD model. Then, by way of example, we consider the approach taken in New Zealand's DTA network in order to understand how pre-existing DTAs can affect new taxes.
Gains on the disposal of immovable property or land (Article 13 (1))
The source state taxation provided for in Article 6 of the Model Convention (which focuses on income derived from the use of immovable or land rather than gains on its disposal) is retained in The introduction of a CGT into a country that consistently uses Article 13 (1) means that the tax on gains made on the sale of land will be largely unaffected by existing treaty obligations. As an example, turning to the New Zealand DTA network, the result of using the OECD Model Article 13 (1) is that if gains from the sale of land 32 situated in New Zealand are taxable in New Zealand under domestic law then the DTA preserves that taxing right. The New Zealand DTA network is very 30 This issue is discussed subsequently at 3.1. 31 Accordingly, it does not apply where the alienator is a resident in the state where the property is disposed of (or a dual resident) nor where the property is located in a third state. There is a close correlation between paragraphs (1) and (4) so that if shares in an interposed company holding immovable property were disposed of the gain is sometimes treated in the same way as if the gain was generated by the sale of directly held immovable property. 32 The terms 'immovable' and 'real' property are used interchangeably in New Zealand's DTA network but unfortunately the distinction between real and personal property does not exactly match the distinction between immovable and movable property. This issue is discussed in greater detail in C Elliffe, International Cross-Border Taxation in New Zealand (2015) Thomson Reuters, ch 4.9, at 484-488.
consistent with this outcome and only two old treaties do not have the equivalent to the OECD Model Article 13 (1) but the effect is the same. 33 New Zealand therefore retains, broadly, the right to tax gains made from the sale of immovable/land. 34 However, whilst the statement is true on a general basis, there is significant variation in the New Zealand DTAs with respect to Article 13 (1).
This is because the terms used in the opening words of Article 13 (1) (such as 'gains' or 'income or gains') affect the scope of the Article. This problem is discussed in greater detail, subsequently, at paragraph 3.2.
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Gains on the disposal of movable or personal property which is part of the business property of a PE . Both of these treaties have neither Article 6 nor Article 13 but proceed instead with a definition of "industrial or commercial profits" which excludes income or profits from the sale or other disposition of land. This exclusion means that domestic taxing rights are preserved and that the equivalent to Article 7 (normally business profits but under this older treaty model industrial or commercial profits) does not apply to limit New Zealand sourced taxation to only that where the non-resident has a PE in New Zealand. 34 Assuming, of course, such gains are subject to New Zealand tax which may not be the case in respect of the sale of certain landholdings.
The consequence of using terms such as "gains" or "income or gains" in Article 13 (1) may give rise to the interpretation that some of New Zealand's DTAs (those that use simply the term "gains" and there are eight DTAs that do so) do not apply to give New Zealand taxing rights in respect of income (as opposed to capital gains) arising on the sale of real estate acquired with the intention of disposal or where the sale of land as part of the business of dealing in or developing land unless the enterprise concerned has a permanent establishment in New Zealand. 36 The OECD Commentary describes "movable property" as all property other than immovable property (dealt with in paragraph (1) Thus, as an example of the operation of Article 13 (2), New Zealand will be able to tax the gain provided the movable property forms part of the business property of a permanent establishment in that country. 39 In the event that the movable property is not part of the business property of a permanent establishment then Article 7 may apply which will allocate New Zealand's taxing rights away from a New Zealand sourced gain to the country of residence of the foreign enterprise.
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Gains from the alienation of ships and aircraft operated in international traffic
The OECD Model contains a provision that deals with gains from the alienation of ships and aircraft operated in international traffic (and personal property pertaining to the operation of such ships and aircraft). This allocates the taxing right exclusively to the Contracting State where the place of effective management of the enterprise is situated (or where the enterprise is resident) effectively allocating taxing rights to the country of residence.
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38 See in particular paragraph 27.1. 39 Case law suggests that isolated transactions may well be business profits: Thiel v Federal Commissioner of Taxation (1990) 94 ALR 647, (1990) 171 CLR 338. Even if they are not business profits per se but are assessable under Part C of the Income Tax Act 2007 (NZ) (because the property was acquired for the purpose of resale) New Zealand will still have a taxing right under Article 13 (2) if the gain was made in respect of business assets which form part of the business property of the permanent establishment. 40 Article 7 provides that business profits (say a one-off transaction of shares acquired for the purpose of resale) with no New Zealand permanent establishment will be only taxed in the taxpayer's country of residence. 41 OECD Model, art 13(3).
Gains from the alienation of shares in property rich companies
Gains from the alienation of shares deriving more than 50 per cent of their value directly or indirectly from immovable property situated in a Contracting State can be taxed in that State. This is an important provision because it allows for the taxation of gains from the sale of such shares in circumstances where the underlying sale of the immovable property would be subject to tax in the state of source (such gains being covered by Article 13 (1)).
Article 13 (4) provides as follows:
Gains derived by a resident of a Contracting State from the alienation of shares deriving more than 50
per cent of their value directly or indirectly from immovable property situated in the other Contracting
State may be taxed in that other State.
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The inclusion of Article 13 (4) means that it is not open to a non-resident to incorporate a propertyholding company and dispose of their investment through the sale of the shares in that entity in a tax-free manner if the domestic jurisdiction taxes shares in property rich companies.
If a country decides to introduce a CGT then the approach taken with respect to Article 13 (4) becomes critical. This is because the absence of Article 13 (4) in a treaty network can significantly undermine the taxation of non-residents in respect of gains from the sale of shares in property rich companies; and that, in turn, undermines the taxation of non-residents in respect of gains derived from the sale of immovable property.
For whatever reason, New Zealand has not consistently included Article 13 (4) in its DTAs and thus there is the potential for significantly different tax outcomes for vendors of shares resident in different jurisdictions in respect of gains made on New Zealand property rich companies. It is therefore an interesting case study because this has previously never been an important issue for New Zealand tax policy makers. New Zealand has as yet resisted the introduction of a comprehensive CGT; that is, there is no tax on capital gains as such, but some classes of capital gains are treated as income and taxed accordingly (for example gains made on the sale of land acquired for the purpose of sale). 43 Accordingly, the allocation of taxing rights under Article 13 was seen as an academic point.
The theoretical problem of taxing gains on the sale of land can no longer be said to something that would be addressed in the future. This is because the New Zealand Government announced in the 2015 Budget that it would introduce a bright-line test to tax any gain on the sale of residential property where the property was acquired on or after 1 October 2015 and sold within two years of acquisition. 44 Suddenly, the issue of whether property-rich companies could be used to circumvent this bright-line test became a critical issue which required legislative action. Included within the draft legislation is an anti-avoidance provision 45 which deems a sale of shares in a property-rich company 46 to be a disposition by the company of the residential property to the shareholder and resale by that shareholder back to the company. This has the effect of crystallising a deemed gain on the sale of residential property by the shareholder with the effect that the gain arises from the deemed sale of the land itself rather than from the sale of the shares.
The deemed sale of the residential property by the shareholder (which is in substitution for the real transaction which is a sale in the property-rich company) can be seen as a response to the problem that a significant number of New Zealand's DTAs allocate the right to tax the shares of property-rich companies to the country of residence of the company rather than to the country where the land is situated. 
DTAs that have Article 13 (4)
It is probably a fair conclusion to say that in the majority of cases, prior to the introduction of a CGT, New Zealand will seek to impose tax more often on the sale of land held by a company than upon the sale of the company's shares.
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What this means though is that New Zealand reserves the right to apply its share sale taxation rules where the relevant DTA contains Article 13 (4). This is the large majority of countries with which New Zealand has a DTA. 48 The point to note, referred to above, is that there may be a mismatch between the taxation of a gain made on a sale of the underlying assets of the company and a gain made on the sale of the shares of that company. If, however, a gain on the sale of the land-rich company shares were to be subject to New Zealand's domestic tax under the design of the CGT then 75 per cent of the country's DTAs would reinforce that taxing right. In other words, if the domestic CGT imposes tax on personal property (including shares in companies of course) then the large majority of New Zealand's DTAs will preserve that taxing right in respect of the sale of shares in property-rich companies.
DTAs that do not have an equivalent to Article 13 (4)
47 The reason for this is that the relevant taxing legislation (subpart CB of the Income Tax Act 2007) has a wider net to capture gains which arise from the direct sale of real property than for gains derived from the sale of shares. For example, it is often said that New Zealand's land sale provisions are quasi-capital gains tax, taxing builders, developers, sub-dividers (and in all these cases their associates) and situations involving a significant increase in land due to changes in zoning and resource management. The same cannot be said for the sale of shares. Gains made on sales of shares are only taxable where the shares are held on some form of revenue account, which means they will have been acquired for the purpose of resale, as part of the profit-making undertaking or scheme, or as part of the business of the holder. Given the lack of symmetry, it is possible for a non-resident to sell shares and to suffer no tax under New Zealand domestic law even when a gain made on a sale of the underlying property would have been subject to tax. 48 The majority of which are the more recently negotiated DTAs comprising about 75 per cent of the New Zealand DTA network.
The answer, if DTAs do not have a paragraph (4), is that the tax position will default to Article 13 (5) of the OECD Model. This is because paragraph (5) is the default position if the preceding paragraphs (that is, paragraphs 1 to 4 of article 13) do not deal with the issue. For example, paragraph (4) of the German/New Zealand DTA provides as follows:
Income or gains from the alienation of any property, other than that referred to in paragraphs 1 to 3, shall be taxable only in the Contracting State of which the alienator is a resident.
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This means that a German resident holding shares in a New Zealand land-rich company will only be subject to tax in Germany, and not New Zealand, on a gain on their disposal. New Zealand has surrendered its taxing rights in return for increased residency taxing rights in respect of New
Zealanders holding shares in land-rich companies where property is situated in Germany.
Consequently, New Zealand CGT will not be able to be imposed on shares in land rich New Zealand companies held by German residents.
50
New Zealand has nine DTAs where there is no equivalent to Article 13 (4).
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The alienation of property not dealt with under the other paragraphs
Article 13 (5) operates as a default provision and it deals with gains from the alienation of property which are not dealt with in any of the preceding paragraphs of Article 13. The OECD Model provides that such gains are taxable only in the state of which the alienator is a resident. The country which is the source of the gain has allocated its taxing right to the country of residence.
New Zealand has entered a reservation in respect of paragraph 5 of Article 13. 52 Given that New Zealand is one of the few countries in the OECD without a CGT, it is difficult to see the reason 49 This is identical to the OECD Model paragraph (5) except for the reference to the preceding number of paragraphs. 50 Depending on the design of New Zealand's CGT this raises important issues with respect to treaty shopping and future DTA negotiations. 51 These are Belgium, Denmark, Germany, Indonesia, Korea, Netherlands, Philippines, Switzerland, and the United Arab Emirates. 52 Also in respect of paragraph 3 to Article 13.
for this. 53 Whatever the reason for the reservation, the table in Appendix B illustrates quite graphically that New Zealand has not consistently followed the OECD Model.
DTAs which provide for taxation of other gains in the state of residence
The countries which have DTAs with New Zealand that are listed on the right-hand side of the unit trust with the understanding that these units would convert into shares which were part of a public offering. This conversion occurred enabling the taxpayer to make a substantial gain from the sale of shares. The Australian Commissioner assessed the taxpayer and the taxpayer challenged this assessment on the grounds that the acquisition of the units and the sale of the shares constituted "an enterprise carried on by a resident of Switzerland" under the Australia/Switzerland DTA. His argument was that under the DTA these business profits were only taxable in Switzerland because there was no permanent establishment in New Zealand, the result under Article 13 (5) and Article 7 would be the same and New Zealand would not have the right to tax the gain.
DTAs which provide for taxation of other gains in the state of source
As the table in Appendix B indicates a considerable number of New Zealand DTAs preserve source country taxing rights in respect of gains of a capital nature. 58 An example of such a provision is found in recently re-negotiated Canada/New Zealand DTA as follows:
Nothing in this Convention affects the application of the laws of a Contracting State relating to the taxation of gains of a capital nature derived from the alienation of any property other than that to which any of the preceding paragraphs of this Article apply. 
Summary of conclusions in respect of New Zealand's current DTA obligations
As previously explained, in examining the New Zealand DTA network we have an example of a jurisdiction which has negotiated taxing rights in respect of a CGT when such a tax does not currently establishment in Australia. The High Court of Australia took the view that the expression "enterprise carried on" could be construed as including both an isolated activity (the activity is itself an enterprise) and a framework for making and carrying out projects (the framework within which activities are engaged in is viewed as the enterprise). The majority (Mason CJ, Brennan, and Gaudron JJ) held at page 650 that this one-off transaction fell within Article 7 confirming that it was both an activity that constituted an enterprise and the resultant gain was also "the profits" of such an enterprise:
Article 7, especially the heading "business profits", supports the notion that one or more transactions entered into for business or commercial purposes is an enterprise for the purposes of the Agreement. The result is that the activities of the taxpayer in this case constituted an enterprise and were an "enterprise of one of the Contracting States" for the purposes of Article 7. Indeed, it might be thought that the taxpayer's activities possessed the attributes necessary even to meet a more restrictive requirement of recurrence. Once an activity is held to constitute an enterprise, the heading "business profits" in Article 7 imports no additional limitation. Ex hypothesi, the activity is undertaken for some business or commercial purpose. The article speaks of "the profits" (our emphasis) of such an enterprise and in describing such profits as "business profits" the heading is accurate.
exist in that country. What has been created is incoherent in the sense that there is substantial inconsistency in retaining source taxing rights in some situations whilst surrendering them in others.
The lesson is that a DTA network can endure beyond current tax policy settings. The diversity of treatment under the various paragraphs of Article 13 vividly illustrates the operation of these taxing rights. What then do we learn from this study and how can this be applied in future in countries contemplating reforming their existing CGT or introducing a CGT where currently there is no such tax?
New Zealand's current DTA network would thus set the following parameters within which a CGT would have to operate.
1. Domestic taxation of gains made on disposals of land would not be constrained by the DTA network.
Domestic taxation of gains made on the disposal of movable property (shares and other
business assets) where they are part of the business property of a permanent establishment of a non-resident taxpayer would not be constrained by the DTA network. In terms of New Zealand tax policy, if CGT were to be imposed on gains made on disposals of land 62 and gains made on disposals of business assets of a New Zealand permanent establishment of a foreign enterprise, then there is no DTA constraint. However, international experience suggests that to impose CGT on gains made on disposals of movable property whilst not imposing it on indirect holdings (companies which own land) is problematic. Clearly the problem area is the use of companies to own land and the subsequent disposal of shares rather than the underlying land. In such circumstances the potential for treaty shopping and erosion to the CGT base could be substantial.
Nine of New
Consideration may be given to renegotiating the nine DTAs that do not contain the equivalent to Article 13 (4) or whether it is possible to design domestic law which legitimately overrides these treaty obligations particularly in situations where the treaty is being used abusively. The careful drafting of the anti-abuse provisions relating to the newly introduced bright line tax on residential property in New Zealand is a clear example of the consequences arising from DTAs that do not have Article 13 (4).
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If the decision was made to impose CGT on a wider asset base than that referred to in the two paragraphs above then other more significant issues arise in terms of the 20 DTAs that allocate taxing rights to the residence countries in respect of Article 13 (5). This is an immediate problem but over time changes could be made in respect of those 20 DTAs. That should not be taken lightly: it would be a major task to renegotiate on a timely basis these DTAs.
The UN Model Commentary on Article 13 states that 'most members from developing countries advocated the rights of the source country to levy a tax in situations in which the OECD reserves that 62 Real property could be expanded to include gains on other exploitation of natural resources. For instance in Australia, the term real property includes a mining, quarrying or prospecting right where the minerals, petroleum or quarry materials are situated in Australia. In the case of Canada, taxable Canadian property includes resource property and timber resources. 
Conclusions on domestic CGT design with respect to non-residents
Should CGT in respect of non-residents apply to locally sourced gains on all assets owned or some reduced range of assets? On balance, despite the valid concerns of inequality to residents and loss of revenue, there seems to be greater rationale for limiting the scope of CGT to the asset categories of land, shares in companies that primarily own land, and business assets held by a permanent establishment of the foreign enterprise.
In the case of New Zealand, as an example of a country which has recently considered, and rejected, a comprehensive CGT, 66 it seems on balance that the limitation of the scope of CGT to reduced asset categories make sense. The principal reasons for taking this approach are as follows:
64 United Nations Model Double Taxation Convention between Developed and Developing Countries (2011), Commentary on art 13 at [2], found at http://www.un.org/esa/ffd/documents/UN_Model_2011_Update.pdf. 65 Good examples of these are the approaches taken in New Zealand DTAs with respect to the width of the definition and rate of tax on royalty income in Article 12, the deeming of permanent establishments in Article 5 in circumstances where natural resources and the use of substantial equipment occur as well as "service" permanent establishments. 66 The introduction of a bright line test on residential property bought and sold within two years is effectively a short-term capital gains tax.
• The existing DTA network already prevents the taxation of movable property at source in New Zealand for 20 of New Zealand's major trading partners. The most significant category of movable property will be shares in New Zealand companies.
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• Where most of the value of the assets of a company is in land then gains made on the sale of the company's shares should also be subject to CGT; otherwise the potential avoidance is too easily achieved and too significant. 68 This will mean it would be necessary for New Zealand to renegotiate nine of its DTAs or to consider other ways to prevent these treaties being used in a way that will undermine the imposition of CGT.
• Limiting the comprehensiveness of the CGT (to gains made on disposals of land and shares in land-holding companies) has been rationalised in other jurisdictions on the grounds of attracting and retaining foreign direct investment and adhering to an international norm consistent with the OECD Model.
• The impracticality of imposing (and collecting) tax on non-residents disposing of personal property.
Tax treaty issues arising from the introduction of a capital gains tax
The extent to which DTAs are already intricately involved in influencing domestic CGT policies is indicated above. Some other issues arise in respect of DTAs which require consideration. Again, the approach taken is to consider how these issues would arise and be dealt with under the New Zealand DTA network. This is likely to be illustrative of issues which would also arise under other jurisdictions' DTAs.
67 Consideration could also be given to the taxation of a substantial holding on New Zealand listed stock exchanges such as the approach under the Canadian CGT where a shareholder (or associates of the shareholder) owned 25 per cent or more of the listed company then that constitutes taxable Canadian property. 68 Further, it would be important to consider integrity measures similar to those introduced by Australia in 2006. Under those provisions gains made on disposals of shares in a foreign (non-Australian) company investing in Australian real property are subject to Australian CGT. The Australian rules apply to any nonportfolio (greater than 10 per cent holdings) share in any interposed company (including foreign companies) where 50 per cent of the value of the interposed entity is attributable, whether directly, or indirectly through one or more other interposed entities, to Australian real property.
Do treaties concluded prior to the introduction of CGT apply to the newly introduced CGT?
The general position
Should it be assumed that existing DTAs apply in respect of a newly introduced CGT? In the case of New Zealand, Article 2 of many of the country's DTAs specify "the income tax" as the sole "existing tax" to which the DTA applies. For many years the Australian Tax Office ran an argument that pre-CGT DTAs (those DTAs concluded prior to the introduction of Australian CGT) had no effect, and in particular, no restriction, on the Australian taxation of capital gains made by residents in those DTA countries. 
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Capital gains tax is not a separate tax in Australia but it is part of "the income tax" imposed under the Federal law of Australia. It is therefore a tax to which the DTA applies under Article 2. Case law has held that even if a capital gains tax were introduced subsequent to the conclusion of a DTA it may still be regarded as a tax to which the DTA would apply. This is either because it falls within the term "Australian Income Tax" or, alternatively, because the DTA is expressed under Article 2 (2) as applying to "substantially similar taxes" imposed under the laws of Australia. In Virgin Holdings SA Edmonds J's view was that the term "the Australian income tax" in Article 2(1)(a) accommodated and encompassed, at the time of the conclusion of the Swiss agreement prior to the introduction of a formal capital gains tax, the taxation of capital gains:
69 It does seem strange to have the tax authority arguing that a DTA does not apply but a principal purpose of a DTA is to allocate taxing rights and in this instance the DTA reduces source taxation by allocating taxing rights to the residence country. One of the ATO's arguments was that Australia had reserved its position on Article 2 stating that they "… reserve their position on that part of paragraph 1 which states that the Convention shall apply to taxes on capital". New Zealand has no such general reservation. take the view that CGT is a substantially similar tax to the Irish taxes which are mentioned in article 2.3. I do so for the following reasons. As I've already pointed out CGT is a tax on gains or profits rather than a tax on capital wealth. … True it is that capital gains are taxed in a different way from other forms of income but the tax legislation regards the two as being very closely related.
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In a similar way, in Virgin Holdings Edmonds J decided that, even if CGT was not within the term 'the Australian income tax', (and he had already concluded that it was), he would have held that a tax on capital gains was 'substantially similar' to 'the Australian income tax'. The issue may arise in the future in New Zealand (and in other countries) as to whether the taxation of capital gains under a capital gains tax is a 'substantially similar tax' to income tax. It is submitted that the same, or a similar, approach would be applied in New Zealand (and other countries) even where the only reference is to 'income tax'. 74 This outcome may be more likely if as a matter of implementation capital gains were regarded as ordinary income under the taxing statute (as is the position in Australia and South Africa) rather than imposing a separate capital gains charge (as in the United Kingdom).
While generally the New Zealand DTA network would apply to a newly introduced CGT there may be some specific DTAs which require closer examination.
Specific agreements that make it clear that the DTA does not apply to capital gains In Thiel 80 the High Court of Australia considered the meaning of 'business profits'. 81 The majority (Mason CJ, Brennan, and Gaudron JJ) held that this one-off transaction fell within Article 7
confirming that it was both an activity that constituted an enterprise and the resultant gain was also 'the profits' of such an enterprise: 82 Dawson J considered that the meaning of profits in Article 7 could relate to an isolated transaction but distinguished this from the traditional view of a capital gain:
But once it is recognised that "enterprise" includes an isolated activity as well as a business, business
profits cannot be confined to profits (or taxable income) derived from the carrying on of a business but must embrace any profit of a business nature or commercial character. 85 In which case Article 7 would determine they would only be taxed in New Zealand if there was a permanent establishment there. As the decision in Thiel shows it is quite possible for a one-off transaction to be regarded as industrial and commercial profits. 86 See also paragraph 3.2 subsequent. 87 As 'income' is an undefined term, Article 3 (2) would normally require that the term take the tax related domestic law definition of the country seeking to interpret it (normally this is the source country), unless the context otherwise requires.
notwithstanding the normal role of Article 13 in the OECD Model which is to deal with the taxation of capital gains. The better view is that Article 13 in both the Swedish and Spanish DTAs does not apply to transactions subject to a capital gains tax. 88 The implication is that a domestic CGT would apply to capital gains without Article 13 affecting the allocation of taxing rights. In other words where Article 13 normally limits source taxing rights on capital gains 89 this will not apply where the DTA simply uses the term "income" in Article 13.
The scope of Article 13 (1): 'gains' versus 'income or gains' versus 'income, profits or gains'
One important issue which requires consideration is the relationship between Article 7 and However, some forms of alienation of land are currently subject to tax as ordinary income under the New Zealand statute. 92 One-off transactions where property is acquired with the purpose or intention of resale or by people with a particular status (builders or developers for example) derive income which is subject to tax under domestic law in New Zealand. In other circumstances the sale of land as part of a business will generate income.
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The question is does New Zealand always retain a taxing right on New Zealand sourced income and gains through the application of Article 13, or does Article 13 not apply in some cases, leaving certain business profits to be taxed under Article 7? Put another way, can an enterprise sell land or, more likely, shares in an asset rich company and derive business profits to which Article 7 applies. If this occurs, then in the absence of a permanent establishment in New Zealand, New
Zealand will lose its source taxing rights in respect of the disposition of land.
Used in its OECD format the term 'gains' focuses on capital gains which in a common law jurisdiction can be regarded as fundamentally different from income. The OECD Commentary proceeds on the basis that there should not be a difference between the taxation of a capital gain or a business profit: the right to tax the gain from the alienation of a business asset should be given to the state that has the right to tax business profits. 94 Although the OECD Model uses the term 'gains' exclusively, that is not the preferred scope for New Zealand treaty negotiators. This is for a very good reason: there is significant risk in losing source New Zealand taxing rights when the term 'gains' is used alone.
92 Sections CB 6-14 of the Income Tax Act 2007 (New Zealand) as an example. 93 In normal circumstances this land used as part of a business would be regarded as trading stock. However, under the New Zealand Income Tax Act 2007 land cannot be trading stock (section EB 2 (3)). This is a modification to the standard trading stock rules, the effect of which is to defer a deduction for the cost of the land held on revenue account until the time when the land is sold, rather than calculating the cost of goods sold under traditional trading profit accounting rules (which effectively give a deduction for the opening stock and any purchases whilst adding back the value of trading stock on hand at the end of the income year). 94 OECD Commentary (2010) on Article 13 at paragraph 4. New Zealand's DTA network uses a variety of terms to identify the scope of Article 13. In this it is not alone, as Rick Krever describes this as a common attribute of Article 13 for many countries:
Article 13 stands out not only in terms of its diversity in practice from country to country but also in respect of any one country's treaties-the norm is for a country to have different-sometimes greatly different-versions of the article in almost all its treaties. 95 The different approaches in the New Zealand DTA network
These are as follows.
• Income, profits or gains: These terms are used in seven of New Zealand's DTAs. Specific rules apply to the taxation of income, profits or gains derived from the sale of property. In the case of real property the profits are taxable where the property is situated Counsel were in concert that New Zealand Courts should take this broad approach and that this was really not in any material sense different from that enjoined on us, when interpreting domestic law, by the provisions of the Acts Interpretation Act 1924. So I shall proceed from that agreed starting point: we are not to adopt a narrow interpretation but to interpret having regard to the broad intentions of the framers as they emerge from the text.
The New Zealand Courts will therefore construe the language in a double tax convention upon 'broad principles of general acceptation' per Richardson J, Commissioner of Inland Revenue v JF P Energy Inc [1990] 3 NZLR 536 at 538. As the Court of Appeal recognised in the United Dominions Trust case, this approach is consistent with the rules of public international law on interpretation of treaties and specifically with the Vienna Convention on the Law of Treaties.
and supports the view that income from the alienation of property includes gains from the realisation of trading stock.
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• Gains: The solitary term "gains" is used in Article 13 of eight of New Zealand's DTAs. 103 As discussed briefly above, the use of this term follows the OECD Model which uses the heading "capital gains" in the title to the Article. Krever takes the view that it is at least 'a plausible basis' for taxpayers to argue that the word 'gains' is intended to mean (only) capital gains. This results in the consequences of non-taxation on New Zealand sourced 'income'
(using that term in a technical sense which excludes capital gains) in respect of profits from the disposal of land inventory, so 'a door is opened for avoiding local taxation'. 104 The problem is that an interpretation can be taken which suggests that only capital gains are subject to Article 13 and that income, and particularly business income from the sale of real estate inventory, is outside the scope of Article 13.
This is why the OECD Commentary states:
The right to tax gains from the alienation of the business asset must be given to the same State without regard to the question whether such gain is a capital gain or a business profit.
Accordingly, no distinction between capital gains and commercial profits is made nor is it necessary to have special provisions as to whether the Article on capital gains or Article 7 on the taxation of business profits should apply.
Gains will be characterised under New Zealand domestic legislation as income or capital gains. There is thus a real concern that in the case of these eight countries the following tax consequences arise:
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If the gain is income under the statute then;
• Where profits are made on the sale of real estate arising from the disposal of land acquired with the intention of disposal or the sale of land as part of the business of dealing in or developing land, then Article 13 (1) does not apply but Article 7 does. As a result New Zealand would only be able to have a taxing right in respect of this type of income if there is a permanent establishment in New Zealand.
If capital gains then;
• New Zealand would be able to apply Article 13(1) to the taxation of a newly introduced CGT.
Careful drafting of the way in which capital gains are incorporated into domestic legislation is important in respect of this issue. It may be desirable that capital gains are incorporated within the definition of income under New Zealand domestic law but they should perhaps be defined in a way which makes clear that they are 'gains' deemed to be income.
• Income: As previously indicated the term 'income' is used in two of New Zealand's DTAs. retain full domestic CGT taxing rights without any further restriction or allocation under the relevant DTAs.
In conclusion, for the reasons given above, New Zealand treaty negotiators should prefer 'income, profits or gains' in establishing the scope of Article 13 in determining its relationship with Article 7.
Conclusion
It is no simple matter to introduce or reform a new CGT regime when there is a diverse and extensive DTA network which has been negotiated without the presence of a comprehensive CGT.
The New Zealand DTA network illustrates that, in the absence of a CGT, treaty negotiators have inconsistently used a variety of terms such as 'gains', 'income and gains', and 'income profits or gains' to define the scope of Article 13. The applicability of Article 13 to certain transactions will depend on which of these three variations have been used in the DTA. This is the New Zealand experience with roughly half of the DTA network retaining source taxing rights while the other half allocates those taxing rights to the country of residence. When such taxing rights are allocated to the country of residence and there is no equivalent to Article 13(4) then the opportunity exists to structure investment, even in land, using entities based in favourable DTA 
